State of Georgia
JFrank M. &' Connell

Bouglas F. MacBinuitie E ep artment of Revenue i .

Conturiggioner
Foministrative Divigion — Tax Lato & Policy
Suite 15311
1800 Century MWlub,
Atlanta, Georgia 30345-3205
(404) 417 -6649

NOTICE
IT-2011-1

RE: Proposed Amendment to the Department of Revenue, Income Tax Division,
Rule 560-7-8-.45, entitled “Film Tax Credit.”

TO ALL INTERESTED PERSONS AND PARTIES:

In compliance with 0.C.G.A. § 50-13-4, the Georgia Department of Revenue gives notice that it
. proposes to amend Chapter 560-7-8 of the Rules and Regulations of the State of Georgia by
amending Rule 560-7-8-.45, entitled “Film Tax Credit.”

Attached with this notice are the exact copy and synopsis of the proposed Rule. The proposed
Rule is being adopted under the authority of 0.C.G.A. §§ 48-2-12 and 48-7-40.26.

The Department of Reyenue shall consider the adoption of the above referenced Rule at 10:00
am. on M[@d gggghﬁ K\Qﬁl& Z—, 2011 in Suite 15200 of the Department’s headquarters at 1800
Century Blvd NE Atlanta, GA 30345-3205. :

The Department must receive all comments regarding the above referenced proposed Rule from
interested persons and parties no later than 10:00 a.m. on ’ , 2011.
Written comments must be sent to: Commissioner, Georgia Department of Revenue, 1800
~ Century Blvd. N.E., Suite 15300, Atlanta, GA 30345-3205. Electronic comments must be sent to

regcomments(@dor.ga.gov. Facsimile comments must be sent to (404) 417-6651. Please
reference “Notice Number IT-2011-1” on all comments.

Dated: Mareh 273 2011

m‘\w‘ﬁ\\f@s’

Douglas J $MacGinnitie
Commissioner
Georgia Department of Revenue

Au Equal Spporteity Enploper

2 Equal Spportunity Enploper




SYNOPSIS

GEORGIA DEPARTMENT OF REVENUE
INCOME TAX DIVISION

CHAPTER 560-7-8
RETURNS AND COLLECTIONS

560-7-8-.45 _
Film Tax Credit.

Rule 560-7-8-.45 is being amended to clarify certain provisions of the rule. This Rule is
necessary for the effective administration of the Department’s duties under O.C.G.A. § 48-7-

40.26.
Paragraph (1) provides the purpose of the regulation.

Paragraph (2) provides for the coordination of the Department of Revenue and the Department of
Economic Development in administering the statute.

Paragraph (3) provides the definition of “Film Tax Credit.”

Paragraph (4) provides information regarding the threshold determination for a production
company and its affiliates and the assignment of the credit by the production company to its
affiliates. :

Paragraph (5) provides information regarding the Department of Economic ‘Development’s
certification process.

Paragraph (6) provides information and examples regarding the projects that qualify for the base
investment and the production expenditures that qualify for the credit.

Paragraph (7) provides the procedure for a production company to claim the credit.
Paragraph (8) specifies the conditions and limitations for utilizing the credit.
Paragraph (9) specifies how a pass-through entity utilizes the credit.

Paragraph (10) provides that the credit can be sold or transferred and provides conditions on
selling or transferring the credit.

Paragraph (11) provides the procedures for selling or transferring the credit and provides
- examples.




Returns and Collections : - Chapter 560-7-8

RULES
OF
DEPARTMENT OF REVENUE
INCOME TAX DIVISION

CHAPTER 560-7-8
RETURNS AND COLLECTIONS

TABLE OF CONTENTS
560-7-8-.45 Film Tax Credit.
560-7-8-.45 Film Tax Credit.

(1) Purpose. This rule
implementation and administf;

Act (hereinafter “Act™)
(2) Coordinativ

Development is
projects quali

.; “Film Tax Credit” means the credit allowed
pur - Georgia Entertainment Industry Investment Act,
; : -40.26.

filiates.

(a) Threshold Determination. O.C.G.A. § 48-7-40.26(c) and
(d) discuss the investment of a production company and its
affiliates. The affiliates are included solely to determine whether or
not the $30 million expenditure threshold has been exceeded for
the purpose of determining under which of these subsections the
film tax credit will be calculated. Once that determination is made,
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Chapter 560-7-8 Returns and Collections

the $500,000 base investment threshold or excess base investment
threshold is calculated for each separate production company and
the film tax credit is earned solely by the production company
which has qualified investment expenditures in a state certified
production. If more than one affiliated production company has
qualifying productions in Georgia, then each production company
will calculate its film tax credit independently of its affiliates.

(b) Assignment of Credit to Affiliates. O
company establishes the amount of the film ta
tax return for the taxable year in which the
credit may then be assigned to the producti

Eng%fghe qualified Georgia promotion), each new
r, digital project must be certified by the Department
i %eIOpment. Production companies that are required

Economic Development for current year projects prior to claiming
the film tax credit. The Department of Economic Development will
provide a Credit Certificate Number to the production company for
each qualifying project which is approved. The credit certificate
number(s) will be used to report any transfer or sale of film tax
credit by the production company for the qualifying project(s).
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(6) Production Expenditures.

(a) Base Investment. A production company .can aggregate
projects over a single tax year to meet the $500,000 investment
threshold or excess base investment threshold. A television series
(which can occur over two or more years), series pilot, or
television movie shall each be considered a single television
project. In the case of an episodic television segf | entire
season of episodes is one project.

1.  Example 1: A production ¢
commercials in one calendar year,
$25,000 in production expenditures.
aggregate their production expenditure
in one calendar year (20 x $25700¢
$500,000 base investment threshold.

may aggregate their production
wo years for this single project (one
| pedchieve the $500,000 base investment
%uctlon company can claim the credit in the
00 base investment has been achieved.

@ Direct use. A production company may only claim
produc iop expenditures that are directly used in a qualified
production activity. In determining whether an expenditure is
directly used in a qualified production activity, the Department of
Revenue will consider the proximity of the expenditure to the
activity as well as the causal relationship between the expenditure
and the activity.
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(c) Production expenditures include preproduction, production,
and postproduction expenditures incurred in this state that are
directly used in a qualified production activity, including without
limitation the following: set construction and operation; wardrobes,
make-up, accessories, and related services; costs associated with
photography and sound synchronization, lighting, and related
services and materials; editing and related services; rental of

special effects services, and animation se;
payroll; airfare, if purchased through
agency or travel company; insurange
purchased through a Georgia based Itisu:
direct costs of producing the proj&e
accepted entertainment industy
include postproduction
distribution.

‘ y; and other
ince with generally
This term shall not
for marketing and

(d) ortization, or other expense on
production expe tha useful life of more than one year
The costs penditures with a useful life of more
than one sidered “other direct costs of producing the
project ice with generally accepted entertainment
indug agtices.”  Such costs shall be included in the
cot ithe film tax credit for the taxable year based upon
the ciation, amortization, or other expense included in the
computation of Georgia taxable income of the production company

for the apphcable taxable year. Such depreciation, amortization, or
other expense shall be prorated based upon the time the asset is
used in qualified production activities in this state. Depreciation,
amortization, or other expense on expenditures incurred before the
pre-production period shall not be included in the computation of
the Film Tax Credit in this state. In order to claim depreciation,
amortization, or other expense, the expenditure for the asset that

4




Returns and Collections Chapter 560-7-8

generated the depreciation, amortization, or other expense, must
have been incurred in this State as provided in subparagraph (6)(f)
of this rule.

(e) Georgia based agency or company. In order to include
production expenditures for airline or insurance costs, the
expenditure must have been made through an agency or company
whose headquarters are located in Georgia.

() Production expenditures incurred in
be considered to have been incurred in t
rules shall apply:

1. Production expendltures, Wh _ 4 utable to the
performance of services by indigfdiial
the filming site in Georgia M
production company, sh e “atfributedi to Georgia in the same
manner as salaries as p fin Subpafagraph (6)(g) of this rule.

2. Except
expenditures for are not performed at the filming

ng and related services, digital or tape

semputer graphics services, special effects services,
avices, etc.) will be allowed if the vendor is a Georgia
j e case of insurance if purchased from an agency or
whose headquarters are located in Georgia) and will be
attributedyto Georgia if the service is rendered in Georgia. If the
production company is unable to track the actual time spent in
Georgia, then some other reasonable method which approximates
the actual time spent in Georgia may be used to determine the
amount attributable to Georgia. In the event the services are
subcontracted to a company that would not otherwise qualify
and/or such subcontracted company renders the services outside
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Georgia, the expenditure for such services shall not be considered
to have been incurred in this state.

3. Purchases and rentals of property. In order to include
production expenditures for purchases and rentals of property, the
property must have been used in Georgia and purchased or rented
from a Georgia vendor. Purchase receipts, invoices, contracts, or
other documentation shall be used to determine this

4. QGeorgia Vendor. For purposes of
vendor is a vendor that: :

@ Total aggregate payroll, as such term is used in
ncludes bonuses, incentive pay, and other compensation
L, employee which is included in the employees Form W-2
“Wage and Tax Statement”. Reimbursed EXpENses, per diems, or
employer paid benefits and taxes are not included in aggregate
payroll unless such amounts are included as wages, tips, or other
compensation in the employee’s Form W-2 “Wage and Tax
Statement”. For purposes of this rule, the term "employee" means
any officer of a corporation or any individual who, under the
Internal Revenue Service rules applicable in determining the

6
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employer-employee relationship, has the status of an employee.
Only amounts included in total aggregate payroll shall be subject
to the $500,000 limit provided in O.C.G.A. § 48-7-40.26(b)(10).
Except as otherwise provided in this paragraph, if the production
company is unable to track the actual time spent by an employee in
Georgia, the production company may calculate the total aggregate
payroll in Georgla by multlplylng the total payroll of employees

production by the total shooting days spent j
production. For directors, producers, and

edch such period
Georgia by the
example illustrates

1. Example: A p company has 125 employees on a
1 b, Georgia. The production company
shoots in Geor @ut of a total of 60 shootmg days

The total aggse

subparaggaph (6)(g) of this rule:
1. SUI (state unemployment insurance);
2. FUI (federal unemployment insurance};

3. FICA (employer portion);
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4. Pension and welfare if the amounts are paid as part of
pension, health, and welfare plans (these would not be required to
be paid to a Georgia vendor);

5. Health insurance premiums if these amounts are paid as part
of pension, health, and welfare plans (these would not be required
to be paid to a Georgia based insurance agency or company); and

6. Service fees paid to a payroll company
workers compensation) but only if the pay®ll
Georgia vendor. ;

(1) Other Fringe Benefits. The 4
attributed to Georgia as follows:

1. Meal per diems if incurr

tax return for each tax year in which the qualified
e incurred.

excess film tax credit against its withholding tax liability. The
withholding tax benefit may only be applied against the
withholding tax account used by the production company for
payroll purposes. In the event the production company is a single
member limited liability company that is disregarded for income
tax purposes, the withholding tax benefit may only be applied
against the withholding tax liability that is attributable to wages

8
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paid by the single member limited Hability company. Any
production company that qualifies to take all or a part of the film
tax credit against withholding tax otherwise due the Department of
Revenue, must make an irrevocable election to do so as a part of its
notification to the Commissioner required under this subparagraph.
When this election is made, the excess film tax credit will not pass
through to the sharcholders, partners, or members of the
production company if the production company is afpass

entity. '

1. Notice of Intent. To claim any excgs
used on the income tax return against the
withholding tax liability, the produetion
Revenue Form IT-WH Notice of Inr /

fE X return (including
o the filing of the
;. Failure to file this form

extenswns) or at least thirty
income tax return, whlche 5

benefit. However, i of a credit which is earned in more
than one taxable y&%

&

will be available £

w#liic Department of Revenue has ninety (90)
e income tax retwrn claiming the film tax

gtter of Eligibility. Once the review is completed, a letter
will be sent to the production company stating the film tax credit
amount which may be applied against withholding and when the
production company may begin to claim the film tax credit against
withholding tax. The Department of Revenue shall treat this
amount as a credit against future withholding tax payments and
will not refund any previous withholding payments.
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(c) Use of Other Tax Credits. Production companies claiming
the film tax credit may not claim the job tax credit, headquarters
tax credit, or quality jobs tax credit for employees whose wages are
used to calculate the film tax credit.

(8) Conditions and Limitations.

(a) A production company must provide th
Revenue with sufficient detail of all qualifying efp

film tax credit only to the extent o
liability in a given tax year.

(c) There is a five-year c
the tax year in which th

credit for such tax ye ilm tax credits that cannot be used
against a taxpayer} liability in the year established will
be carried forwa Ramp
established j lendari2005 tax year may be carried forward
until it exp ' .

production company’s use or transfer of a film tax credit will
require the production company to reimburse the Department of
Revenue for all costs associated with the audit. The Department of
Revenue will inform the production company that the audit is a
film tax credit audit and thus subject to this clause prior to the
commencement of the audit. Routine audits of the taxpayer’s
activity in Georgia are not subject to this provision.

10
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(9) Pass-Through Entities,. When a production company
generating a film tax credit is a pass-through entity, and has no
income tax liability of its own, the film tax credit will pass to its
members, shareholders, or partners based on the year ending
profit/loss percentage. The credit forms will initially be filed with
the tax return of the production company that i
qualifying expenditures to establish the amount

tax liability on their income tax returns
members, or partners may not claim
against their withholding tax liabiliti
for use as a credit by the sharehold
their tax year in which the in
entity ends. For example: A pd
year ending January 31, 2006, '

of the pass-through
he credit for its tax

available for use by the
partner beginning with thg, dar 2006 tax year.

(10) Selling | ‘
production ahy may jsell or transfer in whole or in part any
film tax czé fslyr claimed but not used by such production
comp nstgEts, Income tax, to another Georgia taxpayer

A ch s or transfer, except the final sale or transfer, must
be for atileast $100,000. The final sale is the sale that results in the

remainingv balance of film tax credits earned in a taxable vear being
sold.

(b) Each sale or transfer must be for a minimum of 60 percent

of the credit amount being sold in each respective sale (i.e., the
minimum price for each dollar of credit included in an installment
must be at least 60 cents). The—productioncompany—may—only

11
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| . | ot £ 6] 5 ' :
tazcable vear—However the

(c) Each sale or transfer may involve more than one transferee;

each transferee can purchase an odd dollar amount so long as the
total for the sale or transfer equals at least $100,000. Such-one-

t-l-me The sale may occur in a year or years after the film tax credit

$5910.000 of the film tax credit earned in
@ebrgia taxpayers, one transferee purchases
other transferee purchases $71.000. On April 15,
r0 sells $77.000. the remaining

Film tax credit earned in tax vear 2009 (final sale), to
ia taxpavers. one transferee purchases $34.000 and the

other tf; ﬁferee purchases $43.000.,

(bd) The film tax credit may be transferred before the tax
return is filed by the production company. However, the amount
transferred cannot exceed the amount of the credit which will be
claimed and not used on the income tax return of the transferor.

12
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o) The £ ’ 1 1 £ " e 60
percent-of-the-creditamount:

(de) The production company must file Form IT-TRANS
“Notice of Tax Credit Transfer” with both the Department of
Economic Development and Department of Revenue within 30
days of the each transfer or sale of the film tax credit.

requirements,

(g) The carry forward pegif tax credit for the
transferee will be the same as

iiggeéXpenditures were incurred.
ompany sells a film tax credit on
credit is based on qualifying
dak 2005 tax year. The credit may be
the 2005, 2006, 2007, 2008, 2009, or

gryrtorward period for this credit will expire
on Decer i . ThlS carry forward treatment apphes

September 15
expenditures from
claimed by the tr:

the Film Tax Credit that were available to the production company
at the time of the transfer excluding the withholding tax benefit
which is not available to the transferee. Thus, a transferee shall not
have the right to subsequently transfer such credit since that right
has been utilized by the transferor.

(11) How to Sell or Transfer the Tax Credit.
13
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(a) Direct Sale. The production company may sell or transfer
-the film tax credit directly to a Georgia taxpayer (or multiple
Georgia taxpayers as provided in subparagraph (10)(ac) of this
rule). A pass-through entity may make a-one-time an election to
sell or transfer the unused film tax credit earned in a taxable year at
the entity level. If the pass-through entity makes the election to
sell the film tax credit at the entity level, the creditq ot pass

through to the shareholders, members, or partners , the
effect of the sale of the credit on the income ofgHe buyer
of the credit will be the same as provided inf venue
Code. :

not make a-ene-time an electiof to sel r tansfer the tax credit at
i ph (11)(a) of this rule, the
tax credit will pass th#ou hareholders, partners or
on their year ending profit/loss

members, or partners may then sell
it¥o a Georgia taxpayer.

percentage. The
their respective

-Through Entity. The production
ishareholders, members or partners, may sell or
credit to a pass-through entity. The pass-through
>0N behalf of its shareholders, members or partners

year of the production company, which claims the film tax credit
for the project or project(s) associated with the credit being sold,
ends; or during any later tax year before the five year carry forward
period associated with the tax credit ends as provided in
subparagraph (11)(d) of this rule). If the pass-through entity has no
income tax liability of its own, the pass-through entity may then
pass the credit through to its shareholders, members, or partners

14
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based on the pass-through entity’s year ending profit/loss
percentage for such elected year. For example, if a calendar year
partnership is buying the credit earned by a production company in
the calendar 2005 tax year and elects to use the credit for such
year, then all of the partners receiving the credit must have been a
partner in the partnership no later than the end of the 2005 tax year
in which the credit was established. Only partners who have a

(d) The credits are available for use by
the time has not expired for filing a clai
erroneously or illegally assessed and cg
§ 48-2-35:

income tax year of
film tax credit for the
edit being sold, ends; or

I. In the transferee’s tax
the production company,
project or project(s) assogia

before the five year carry forward

ction company reaches the $500,000 base
“ind claims the film tax credit in calendar 2009
production company sells the film tax credit to a
payer in calendar 2010 tax year. The transferee Georgia
ay claim the purchased film tax credit on either their
in (transferee’s tax year in which the income tax year of
the production company ends) or their 2010, 2011, 2012, 2013, or
2014 return (during any later tax year before the five year carry
forward associated with the tax credit ends).

Authority: O.C.G.A. §§ 48-2-12 and 48-7-40.26.

15



